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CHILD EXPLOITATION MATERIAL AND CLASSIFICATION LEGISLATION AMENDMENT BILL 
2009 

Second Reading 

Resumed from 3 March. 

NICK GOIRAN (South Metropolitan) [2.23 pm]: I am pleased to continue my remarks following the 
adjournment of this debate yesterday evening. I was referring to the reasons why the insertion of the words 
“child pornography” is an essential element to the passage of this bill. I had indicated my thanks to the Standing 
Committee on Uniform Legislation and Statutes Review for its work, and also to the Attorney General, who is 
represented in this place by parliamentary secretary Hon Michael Mischin, with regard to the amendments 
foreshadowed to be dealt with when we get to the committee stage of this bill.  

Members might recall that the first reason I suggest that it is imperative that the words be included is the 
message that we are sending to the community. I spoke of the confusion that exists in the community when one 
speaks of child pornography, which has very obvious connotations and which I suggested could be symbolised 
with an exclamation mark, and when one talks about child exploitation material, which tends to cause great 
confusion and might more appropriately be symbolised with a question mark.  

Apart from that message, I was in the midst of explaining to members something that may not be common 
knowledge about the re-branding exercise, if I can call it that, by the pornography industry. Before we adjourned 
last night, I was in the process of saying that there has been a very deceptive and misleading re-branding 
campaign by the pornography industry for many years. Members might ask why the pornography industry would 
bother to re-brand. Simply put, it worked out some time ago that the word “pornography” has very negative 
connotations, and so it has wanted to distance itself from that term. The pornography industry has cleverly and, 
as I said, in a very misleading and deceptive way decided to use other terms such as “adult entertainment” and 
“non-violent erotica” to name but two examples. It therefore concerns me greatly that if these amendments to the 
Child Exploitation Material and Classification Legislation Amendment Bill 2009 are not passed, it would in a 
strange and very ironic way pander to the requirements of the pornography industry’s re-branding campaign, as I 
call it. We would henceforth refer to “child exploitation material”, which, as I have indicated, generally means 
nothing to anybody or, if it does mean anything to people, is confusing. I would be most disturbed if that were to 
occur. As I say, using the term “child pornography” serves the purpose of ensuring that the message is not only 
clear to the community but also abundantly clear to those involved in that industry that we have not forgotten 
about their re-branding exercise. In the clearest of terms we will make it clear that the public of Western 
Australia abhors child pornography. Hon Alison Xamon used the word “abhorrent” in her contribution last night 
and I concur with her choice of language on this particular occasion. 

I think that it is important in determining whether we want to support the second reading of the Child 
Exploitation Material and Classification Legislation Amendment Bill that we consider how our Australian laws 
stack up in a global context; in other words, we ought to be concerned if our laws are inadequate compared with 
those of our brothers and sisters in other jurisdictions. I am pleased to note that in my brief research I came 
across a 2006 report by the International Centre for Missing and Exploited Children. It investigated 
184 countries and listed Australia as one of only five countries that has laws considered sufficiently 
comprehensive to have a significant impact on child pornography crimes. We ought to be proud that we are part 
of a country, a Parliament and a house that has contributed to and will continue to contribute to and improve that 
situation, such as with this bill, should it be passed. We have that pride because, in this way, we are able to lead 
the way in taking action against these detestable crimes. I also take this opportunity to consider how Australia 
got to this point, in terms of not only its good track record, as indicated by the report I referred to a few moments 
ago, but also this bill. Why are we bothering with this bill? I again thank the Standing Committee on Uniform 
Legislation and Statutes Review, which addressed this legislation. In its thirty-sixth report of 2009, the 
committee listed in appendix 3 the recommendations of the December 2004 report of the Model Criminal Code 
Officers Committee. In essence, that was the spark for the bill that is before the house today. Respective 
jurisdictions have suggested that all states and territories consider the recommendations of this report, most of 
which we have taken on board. No doubt there are very cogent reasons for not taking on board all of those 
issues. The December 2004 report highlighted a strong desire for quality legislation in this area. Whilst 
consistency and uniformity are a key focus in this area for each Australian jurisdiction, I believe the primary 
focus of such legislation must be the protection of children. As I mentioned last night, given my membership on 
the Joint Standing Committee on the Commissioner for Children and Young People, that probably comes as no 
surprise. I noted with interest that one of the witnesses interrogated by the Standing Committee on Uniform 
Legislation and Statutes Review during its inquiry was Mr James Thomson, who is one of the Attorney 
General’s legal officers. On page 2 of the transcript of the inquiry of 9 September 2009, Mr Thomson outlined 
that when the department and the minister’s office work in this environment it is — 
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within the parameters that absolute uniformity was neither achieved nor necessarily an objective of this 
process; 

The focus is on substantial uniformity rather than complete and absolute uniformity. As such, I have suggested 
that we need to think carefully about the amendments before the house. As I indicated yesterday evening, one 
concern is that if we do not do that, some of the less savoury industries in our community will take this 
opportunity to hijack the terminology, as they have done for some time.  

I note that the use of new terminology can also be found in the area of prostitution, where there seems to be a 
move to re-brand it and refer to a prostitute as being a “sex worker”. Not to digress, I have indicated that I am 
very pleased with the Attorney General’s proposed amendments, and, without trying to provoke any member on 
the other side, I think the Attorney General is doing an excellent job. In my humble opinion, the mark of a good 
minister or Attorney General is someone who listens and is not arrogant. Although I have been in this place only 
a short time, regrettably, from what I saw, that was not necessarily the mark of his predecessor. 

A number of amendments have been proposed, and I have already spoken on the title of the bill. The 
second amendment I will speak to relates to the definition of “child exploitation material” in the legislation. 
Helpfully, the Parliamentary Secretary to the Attorney General has proposed the insertion of a definition of child 
pornography into that definition as some form of secondary definition. For the reasons I outlined earlier, it is 
incredibly important that that message is sent to the public, and it will ensure that we do not inadvertently pander 
to a re-branding exercise by the pornography industry. 

The other reason this legislation is so incredibly important is what I had begun to speak about yesterday but had 
insufficient time to finish, being the worldwide phenomenon of the sexualisation of children. We have this 
culture amongst us in Western Australia and throughout the world, and it should disturb members that we live in 
this hypersexualised society. How could that possibly be a helpful environment for children to live in? Some 
members might think that that is an overreaction, because what people do in the privacy of their own homes is 
their business, and to some extent that is true. However, when people make statements of that type, what is 
ignored is that we are an interdependent society and that everything we do has some kind of effect on each other. 
There is this myth of independence and a complete lack of recognition of our interdependence. I will quote from 
an American Psychological Association task force—hopefully members will not hold that against me—that 
looked at the issue of sexualisation of girls, which I think will be something of interest and importance to 
members of this house because, as I understand it—I am happy to be corrected if I am wrong—next week is 
International Women’s Week.  

That task force stated that there are four scenarios where sexualisation occurs. The first is when a person’s value 
comes only from his or her sexual appeal or behaviour, to the exclusion of other characteristics. The second is 
when a person is held to a standard that equates physical attractiveness, narrowly defined, with being sexy. The 
third is when a person is sexually objectified—that is, made into a thing for others’ sexual use, rather than seen 
as a person with the capacity for independent action and decision making. The fourth is when sexuality is 
inappropriately imposed on a person. I submit to members that we ought to be concerned when we examine in 
our society how much value is placed on sexuality, especially when it comes to children who do not have the 
capacity to comprehend the message or the consequences of sexual behaviour. I will leave it to members to 
define “child” and the age of a child.  

Mr Deputy President (Hon Jon Ford) might ask—which would be a good question, in my view—how are 
children being sexualised in our society; is it directly or indirectly? I suggest that it is in a number of different 
ways, and one of those would be billboards. We have billboards throughout this state, particularly in the 
metropolitan area, and sometimes—not always—they have very provocative advertisements. I can recall a recent 
advertisement for Sexpo and another one for GASP Denim. The former was a poster of a woman without a shirt 
with the advertisement across her breasts. I raise these matters in all seriousness today because, unlike some 
members who may have a different view from mine on this issue, I think it is incredibly unhelpful for our society 
and for our children, who might be in the car being driven to school, the local soccer club, the local shopping 
centre or wherever they are going, to be confronted with these billboards. Maybe someone can explain it to me: 
why is it supposedly helpful for our children to be exposed to this? They have no choice but to watch. Some 
members may—I will say this with all due respect—stupidly say, “Don’t look at it if you don’t like it.” These are 
billboards! What are people supposed to do? Quite frankly, what do they think that teenage boys would look at? 
It is absolutely absurd to suggest that they are going to avert their eyes. It is not realistic. I do not know how 
many members have teenagers in their households or have nieces or nephews, but I am sure that we all have had 
some close association with teenagers at some point. I can imagine that members have some appreciation for my 
concern over these billboards. As I say, it is quite a separate issue from the view that might be held by members 
in this house and the other place that what people do in the privacy of their own home is their choice. Members 
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may well agree with that, but billboards are not a private forum; they are a public forum, so why do we need to 
throw innocent children into such a hyper-sexualised situation?  

I would also like to take the opportunity to refer to a survey of 500 women conducted by Splash Consulting 
Group, which was reported in the Herald Sun on 1 July 2008. That is fairly recent. The author was Anne Wright, 
and the title of the article was “Sexualising girls lifts glass ceiling.” This survey found that 89 per cent of 
women—which is not an insignificant figure—felt that the way they were portrayed in advertising and marketing 
harmed their ability to be taken seriously in the workplace. I accept that that is a survey of only 500 women but, 
anecdotally, I see no reason whatsoever to believe that that 89 per cent would not be replicated, if not increased, 
if a wider survey were taken. It goes on to say that the portrayal of women in the media is considered to raise the 
glass ceiling faced in the workplace.  

I have mentioned billboards. The next medium that I would like to turn to is radio. Certain radio advertisements, 
particularly those created by the Advanced Medical Institute, use phrases such as the following—“Put some 
sizzle in your sausage”, “Want longer lasting sex?”, “Not all men are created equal in the bedroom” and “Go 
longer and stronger in the sack”. I hope I did not cause any embarrassment or too much amusement to my 
colleagues in this place because neither was my intention. I repeat my earlier comments that many people might 
have the view that what one does in the privacy of one’s room is up to that person. That is not my point this 
afternoon. My point is that the radio could be on in the car when the children are in the car. What are we 
supposed to do in that situation? Some will stupidly suggest that people should not have the radio on. It just 
creates a very unhelpful situation for parents when they are effectively inflicting a particular type of culture on 
their children that they may not want for their children. I strongly hold the view that it is up to the parents how 
they wish to educate their children; it is not up to advertising companies, radio stations and the like to simply 
inflict these messages upon our young people.  

The third medium—if I can use that word in a looser sense on this occasion—we have been asked to consider is 
slogans on clothing. I think I had a conversation with Hon Helen Morton; no doubt she will correct me later if I 
am wrong. Like me, she was concerned about the recent controversy surrounding the Australia-wide brand 
Cotton On. Some members might have already cottoned on to what I am about to say. In its wisdom, that brand 
decided to display very inappropriate slogans on babies’ clothing. Who would have thought that we would get to 
a point in our society at which we are commercialising and sexualising clothing for babies? Once again, the word 
that comes to mind is abhorrent. It is absolutely disgraceful. I will give some examples. The first example is not 
a sexualised quote but it just goes to show the inappropriate nature of some of these quotes. The words on the 
line of clothing say, “They shake me”. I am absolutely confident that the Minister for Child Protection would 
agree with me when I say that that is a grossly inappropriate reference to child abuse. It does not stop there. 
There are references to alcohol and other drugs in slogans such as “Milk today, beer tomorrow”, “F—— the 
milk, where’s the whiskey?” and “I like to get high”. Some members in this place—I do not understand it—
might think that that is a good slogan that they might like to wear on a T-shirt. If that is the case, I ask them to 
reconsider that and take their “honourable” title more seriously. I hope that is not the case.  

Hon Sue Ellery: Could you repeat that? I’m not sure I understood exactly what you meant by that.  

Hon NICK GOIRAN: Some members in this place might like to wear the type of T-shirt to which I just 
referred. I am not suggesting that any member thinks that it is appropriate for babies to wear T-shirts with the 
above-mentioned slogans. What I am saying is that even if some members would like to wear a T-shirt with that 
sort of slogan—I am sure that like me, Hon Sue Ellery does not think it is appropriate and is equally concerned 
about this type of thing—surely we can all agree that it is not appropriate to have those types of slogans on baby 
clothing.  

Hon Sue Ellery: I missed the bit about some people not being honourable.  

Hon NICK GOIRAN: What I said is that I would not understand if a member of this house decided to wear a 
T-shirt with that type of slogan. I do not understand why an adult would want to wear a T-shirt with slogans such 
as “Milk today; beer tomorrow” or “F—— the milk; where’s the whiskey?” 

Hon Sue Ellery: I don’t think any member in this chamber would contemplate such a thing.  

Hon NICK GOIRAN: That is what I hope for.  

Hon Sue Ellery: I don’t think you need to hope; I think you can assume.  

The DEPUTY PRESIDENT (Hon Jon Ford): Order, members! 

Hon NICK GOIRAN: I take Hon Sue Ellery’s point.  
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Returning to the sexualised nature of some baby clothing, the type of quotes that Cotton On is putting on its baby 
clothes include, “The condom broke”, “I’m living proof my mum’s easy”, “I love big boobs and I cannot lie” 
and “Mummy likes it on top”. It distresses me to report that to the chamber. I cannot understand why a company 
thinks that it is appropriate to put those types of slogans on baby clothing. I could go on, but time does not 
permit me to do so. My point is that this is the nature of the hyper-sexualised society in which we now live. We 
have reached this point for various reasons. We must take seriously the comments made by members last night 
when they suggested that this bill is only the first step in the battle. Certainly we cannot assume that this 
legislation is the silver bullet that will solve all issues.  

Having spoken about billboards, radio and clothing advertising, I now refer to another medium—namely, 
magazines, which are another excellent example of what I am talking about in terms of the sexualised culture to 
which we subject our kids. As parents we are somewhat helpless in this fight because of the choices made by 
some companies and organisations. When responsible parents go to the petrol station to fill their vehicles with 
fuel, they take their children with them into the petrol station to pay for their petrol. Usually that means that they 
will be up for a Freddo frog or some Smarties. Interestingly, placed next to the packets of Smarties and Freddo 
frogs are adult magazines. Some people might think that such magazines are okay. They are entitled to hold that 
view. However, I would not purchase such magazines. I am asking that we all take a bipartisan approach to the 
issue that this is not something that our kids need to be subjected to. Surely to goodness my five-year-old and 
eight-year-old daughters, who might accompany me into a petrol station, do not need to be subjected to the types 
of magazines there that are, quite frankly, of a highly sexualised nature. That is the point. People might have a 
different view of the wider issue of pornography and I will quite happily have that debate, but that is not a debate 
for today. This is an issue of child pornography. It is all very good for us to get tough on child pornography, but 
we need to look wider than that at the culture that our children are required to live with and cannot help but be 
subjected to. 

These issues of the hyper-sexualised society that we live in have significant consequences for men and women. 
As I mentioned earlier, I understand that International Women’s Day is next week and so I hope that the majority 
of people agree that the objectification of women who are portrayed in pornography is incredibly unhelpful and 
provides no real contribution to our society. I think that the majority of people would agree with that. 

It is interesting that whenever people talk about this matter, they tend to talk about it from the female point of 
view. Often the male point of view tends to be silent in these debates, and this is incredibly unhelpful to the male 
psyche and to male culture. It is, shall I say, ironic—only because I cannot think of a better word to use—that 
over the years we have instituted in our workplaces laws that make it inappropriate for posters and magazines of 
a pornographic nature to be displayed because we do not want to offend our co-workers. It interests me that these 
laws are in place in our workplaces, yet we still have these images on billboards, in advertising and so forth. The 
thing that interests me about that is that at least in the workplace, generally speaking, we are dealing with a 
community of adults, who probably have a greater capacity to cope with that type of material than do people in 
the public arena where these types of things are put upon our children. 

In conclusion, I commend the bill to the house but, more importantly, I commend the amendments that the 
parliamentary secretary will move in the fullness of time. I implore members to understand that this is merely the 
first step in a series of steps that need to be taken on this important issue. 

HON ADELE FARINA (South West) [3.00 pm]: As chair of the Standing Committee on Uniform Legislation 
and Statutes Review, I rise to speak on the forty-first report of the committee, which is on the important matter 
of the Child Exploitation Material and Classification Legislation Amendment Bill 2009. Members will be aware 
that this is the second report of the committee on this matter. The committee received seven submissions. It also 
held hearings with the Department of the Attorney General, WA Police and the Office of the Director of Public 
Prosecutions. 

The Child Exploitation Material and Classification Legislation Amendment Bill has been drafted in response to 
the development by the Standing Committee of Attorneys-General of nationally consistent child pornography 
laws. Therefore, there is no question about the uniform nature of the bill. The reports set out the supporting 
documentation that was considered by the committee, and I do not intend to go through that now, because it is 
self-evident from the report. 

The committee considered a number of important issues. The first was the proposed change in terminology by 
removing the word “pornography” and replacing it with the words “child exploitation material”. The committee 
received evidence that the intention of the change in terminology is to provide a definition that will be more 
expansive and therefore capture a greater number of people. Therefore, the intent of the government in making 
this change is to be commended, because the new definition will expand what we are dealing with in this bill. A 
concern was raised in the submissions that the removal of the word “pornography” may cause the community to 
be desensitised about this important issue. The committee came to the conclusion that this is a policy matter for 
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government and not a matter for the committee. However, there is merit in both arguments. We certainly do not 
want a definition to apply that is narrower than the one that is proposed in the bill. It has since transpired that the 
Attorney General has conceded that point, and the parliamentary secretary will be moving amendments to the 
bill to effect the change that was sought in a number of the submissions to the committee. 

The committee looked also at whether a number of the terms used in the bill are prescriptive enough. The terms 
that the committee looked at in particular were “likely to offend a reasonable person”, and “offensive” and 
“demeaning”. Those terms come within the definition of “child exploitation material”. This raised for the 
committee the vexed issue of prescription versus non-prescription in a bill. This is a debate that occurs regularly 
when considering legislation. Often the position that one takes in that debate varies according to the nature of the 
bill. The concern was raised that by being prescriptive, it was possible that some people would not be captured 
by the legislation who were intended to be captured by it. After hearing the arguments put by the DPP and WA 
Police, the committee concluded that the definition of “child exploitation material”, and in particular the terms 
“likely to offend a reasonable person”, and “offensive” and “demeaning”, did not require further prescription, 
and that the intent of the legislation would be best served by leaving those terms open. It was felt also that these 
terms were well defined in the law and were best left for the courts to determine. Therefore, that was the position 
that the committee supported. 

The committee looked also at whether the definition of the term “material” was sufficiently broad to capture 
changing technologies. This matter was raised with the committee. It was also raised with me separately by Hon 
Kate Doust, and I relayed it to the committee during our deliberations on the bill. It is always difficult to draft 
legislation that is targeted at technologies that are constantly evolving. The advice that we received from the 
DPP and from WA Police was that they are comfortable that the terminology that is used in the bill is as 
sufficient as it can be at this time. I note that Detective Inspector Seivwright told the committee that he was very 
confident that the terminology would be adequate for—he gave this qualifier—at least the next five to six years. 
The problem is that technology is moving so fast that we cannot be sure where it is going to end up. To the best 
of human endeavour, this seeks to encompass changing technology. The committee found that the definition as it 
stands in the bill was sufficient. 

The committee looked at proposed section 217, which provides —  

(1) For the purposes of this section, a person involves a child in child exploitation if … 

It details the circumstances. The committee’s first report asked that the minister explain the absence of 
prescription in relation to paragraphs (a) and (b) of that proposed section, and in particular whether it was a 
policy decision of the government not to be prescriptive. The Attorney General responded to the committee and 
confirmed that that was the government’s policy intention. The committee received no evidence and no 
submissions on whether those terms needed further prescription. The committee did raise the matter with the 
department and the Director of Public Prosecutions, and we are confident that further prescription was not 
required specifically except in relation to the word “concerned”. The DPP brought to the committee’s attention 
the use of the word “concerned” as well as “involved” in this section. I will just read from the report. This is 
from the transcript of the hearing with the DPP — 

With respect, it seems to me that the use of the words “to be in any way concerned” adds nothing to the 
concept of being “involved”, and may in fact be regarded as circular. In my view, for the sake of 
consistency it would be preferable to replace the words “to be in any way concerned” in s.217(1)(a) 
and (b) with “to be in any way involved”. 

[I] could not see the point in introducing another term that would need to be explained to the jury as 
part of what is meant to be involving a child in child exploitation material. 

As a result of that evidence received, the committee made the recommendation that “concerned” be deleted in 
proposed section 217(1)(a) and (b) and the word “involved” be inserted in its place. That is contained in 
recommendation 1. I understand that the parliamentary secretary will be moving amendments to that effect and 
that it has been accepted by the government. The committee welcomes the decision by the government. 

The committee also looked at the issue of penalties being imposed as a result of proposed section 217 and the 
existing penalties for similar offences under the Criminal Code. If a person is convicted of an offence under 
proposed section 217, the person faces a maximum penalty of 10 years’ imprisonment even if no child 
exploitation material is actually produced. There seems to be some discrepancy, however, with section 321 of the 
Criminal Code, which involves children between the ages of 13 and 16 years. For instance, the penalty for an 
offender who actually indecently assaults such a child and procures, incites or encourages such a child to do an 
indecent act, or records such a child, faces a penalty in those circumstances of seven years’ imprisonment, unless 
the child is under the offender’s care, supervision or authority. The DPP raised concerns with this and thought 
that this was a very curious outcome; that someone who has invited a 14-year-old child to become involved in 
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the production of child exploitation material, and has been successful in achieving that production, would be 
liable to 10 years’ imprisonment, while the person who has indecently dealt with, or indecently recorded such a 
child, is liable under section 321(8) of the Criminal Code to 7 years’ imprisonment. The argument is that we will 
need to review the penalties provided under the Criminal Code in light of this bill. I think that this was a position 
that the committee has some sympathy with, but we appreciate that this was also a policy decision for 
government, and so the committee simply recommended that the minister review the offence penalties in section 
321 of the Criminal Code to ensure consistency and parity between the penalties, because that is very important 
in law. I understand that the Attorney General has indicated that he is willing to do that, and the committee 
welcomes that position. 

The committee then looked at proposed section 218, which deals with the production of child exploitation 
material. It states — 

A person who produces child exploitation material is guilty of a crime and is liable to imprisonment for 
10 years. 

This offence overlaps provisions in current sections 320 and 321 of the Criminal Code, but the proposed 
provision has the capacity to apply to a wider group of people. The Director of Public Prosecutions raised the 
question. Again, I will quote from the transcript of the hearing. According to the report, its states — 

The question is whether this would be broad enough to include all those who may be involved in the 
making of child exploitation material; for instance, in the case of a film or video productions: 

• the person who coordinates the making of it, 

• the person financing it, 

• the writer, if there is a script, 

• all those who may act as a “crew”, 

• the person editing it or involved in other “post production” activities, and 

• the person printing it. 

The DPP noted that section 7 of the Criminal Code renders procurers, aiders and enablers of offences criminally 
responsible, but advised that, in his view, it would be preferable in the above circumstances to avoid having to 
rely on section 7 for securing a prosecution. 

The DPP also raised another concern; namely, that proposed section 218 requires a final product to be produced. 
Although the Criminal Code provides for failed attempt charges—in some members’ views that may be an 
adequate provision—it provides a penalty of only half that in proposed section 218. The committee considered 
that an attempt charge is contrary to the policy behind the legislation, which is to punish people who exploit 
children. In the committee’s view, the penalty for an attempt charge does not reflect the seriousness of this 
conduct. 

Before I go on, I point out to members that in re-reading the report in preparation for addressing members this 
afternoon, I noted that on page 23 of the report, at paragraph 8.57, there may be a typographical error in the last 
sentence. Obviously, this is just my personal opinion, and I need to take this back to the committee for the 
committee to concur or otherwise, and we may need an addendum moved to the report. I just want to bring to 
members’ attention that the last line in that paragraph should read, in my opinion — 

In the Committee’s view, the penalty for an attempt charge does not reflect the seriousness of this 
conduct. 

If members read that section, I think it will be self-evident that that is what was intended. However, I cannot 
speak for the committee; I can speak only for myself. 

The committee explored different options for defining the word “produces”, and we discussed this with the DPP 
at some length. The DPP proposed an alternative definition. The committee, in an effort to be extremely 
thorough, also put this proposed definition to parliamentary counsel to ascertain parliamentary counsel’s view. 
As always, when two lawyers are consulted, we got a different response. 

Hon Sue Ellery: You got three views. 

Hon ADELE FARINA: Yes. The DPP had one view and parliamentary counsel had another view. However, 
parliamentary counsel also advised the committee that if the committee decided to go ahead with the opinions 
proposed by the DPP, parliamentary counsel’s preferred option was the first option—that is noted at paragraph 
8.61—with a minor amendment, and that is detailed at page 28 of the report. The committee spent considerable 
time on this matter and concluded that it preferred the option proposed by the Director of Public Prosecutions as 
amended by parliamentary counsel. In forming its view the committee took into account the office of the DPP’s 
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primary role and expertise in prosecuting offenders and its knowledge of the Criminal Code provisions. The 
following is the committee’s reasoning on this —  

8.69 The Committee’s primary concern is that the offence provision is clear and provides robust 
and appropriate legislation under which offenders will be prosecuted. The proposed option is 
clear and captures all who have a role in producing child exploitation material irrespective of 
whether a finished product is produced.  

8.70 At present, the scope of “produces” in proposed section 218 is not clear to the Committee. It is 
not clear which persons in the production process are covered by the proposed provision. … In 
many cases there would be more than one person who “produces” child exploitation material. 
… The second important issue is that the proposed provision only applies when a final product 
is produced. The recommended option addresses these two issues. Under an amended 
provision, a court could sentence each person who produces such material based on the 
particular facts pertaining to their charge, and the maximum penalty of 10 years imprisonment 
provides adequate scope for a sentence to reflect the criminality of an offender’s conduct.  

8.71 Further, the Committee is of the view that the recommended option reflects the intention of the 
Bill, to deal with all persons involved in the production of child exploitation material.  

To this end the committee has made recommendation 3 as follows — 

The Committee recommends that proposed section 218 be amended by inserting after “produces” 
“, or is in any way involved in or facilitates the production of,”. This may be achieved in the 
following manner:  

Page 4, line 16 — delete “A person who produces child exploitation material” and 
insert — 

A person who produces, or is in any way involved in or facilitates the production 
of, child exploitation material 

I understand that the government has indicated that it will not support this amendment and that the Attorney 
General is of the view that section 7 of the Criminal Code adequately deals with persons who are involved in or 
facilitate an indictable offence and therefore proposed section 218 does not need to be amended. The Attorney 
General’s response gives little weight to the concerns raised by the DPP—his own agency—and its expertise in 
prosecuting these cases. The Attorney General’s response—these are my personal views, not the committee’s 
views—appears also not to address the second concern expressed by the DPP that proposed section 218 requires 
a final product to be produced, and, in the absence of section 7 of the code, is unlikely to apply. Section 552 of 
the Criminal Code, which is the attempt provision, is more likely to apply. However, this carries the penalty of 
only half the maximum penalty under proposed section 218. Taking into consideration the government’s stated 
policy for the legislation—that is, to punish all people involved in child exploitation—it is my view that the 
penalty of an attempt charge does not reflect the seriousness of this conduct. I commend members to support the 
committee’s recommendation on this issue.  

The committee also explored an issue raised by WA Police of whether the bill should contain a provision for an 
aggravated offence of possession of child exploitation material. There was a lot of merit to the argument put by 
the police. In considering this the committee put that proposition to the DPP. The DPP indicated that it did not 
support the proposition put by the police. In trying to resolve this issue—again, two different sets of advice were 
received by very experienced people in this field—the committee determined that it did not really fall within the 
scope of the consideration of the bill and that it would refer it to the government to consider perhaps an 
amendment to the bill in the future if it thought it necessary.  

The committee’s recommendation 4 reads — 

The Committee recommends that the Minister considers whether the Child Exploitation Material 
and Classification Legislation Amendment Bill 2009 should be further amended to include an 
aggravated possession of child exploitation material offence.  

I understand that the Attorney General is supportive of looking at that; I do not know what his views are beyond 
that, but I am sure that the parliamentary secretary will enlighten us when he responds to the debate. 

The committee also looked at proposed section 221A, which provides defences and exclusions to the proposed 
defence provisions. In particular, proposed section 221A(1)(b) provides that it is a defence to a charge of an 
offence under sections 217, 218, 219 and 220 to prove that the accused person did not know, and could not 
reasonably be expected to have known, that the material to which the charge relates describes, depicts or 
represents a person or part of a person in a way likely to offend a reasonable person. During the hearing with the 
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Director of Public Prosecutions, the DPP raised some concerns about this particular defence and the fact that it 
leaves open the possibility that an accused could argue that although he was aware of the content of the material, 
he did not know that the content was likely to offend a reasonable person. That raises a very interesting issue, 
because we have actually acknowledged that there was no need to include in the bill a definition of “reasonable 
person”; it is a term that is commonly used and well known in law, and it requires an objective test to be 
placed—it is an objective measure. The committee was of the view that the concerns that had been raised by the 
DPP were justified, and it appeared to the committee that this defence was intended to be restricted to cases in 
which a person did not know the content of the material—for example, when a person orders a DVD believing 
that it is not child exploitation material, but receives something that is child exploitation material. It was not 
intended to provide an accused with the defence that he was aware of the content of material, but did not know 
that it was likely to offend a reasonable person. 

Based on the above assumption, the committee recommended — 

Recommendation 5: The Committee recommends that proposed section 221A(1)(b) be amended 
to limit the defence to cases where an accused did not know the content of the material. 

One option may be to delete “that the material to which the charge relates describes, depicts or 
represents a person or part of a person in a way likely to offend a reasonable person” and insert 
“that the material to which the charge relates was child exploitation material”. 

The recommendation then goes on to provide the exact wording for such an amendment. 

I understand that the government has advised that it will not support recommendation 5. I stress that at this point 
I am providing my own personal comments, not those of the committee. As I understand it, the Attorney General 
has stated that the defence in proposed section 221A(1)(b) was specifically drafted so that it would apply only to 
the “likely to offend a reasonable adult” element of the child exploitation offence. With all due respect to the 
Attorney General, that is the precise reason for the concern raised by the DPP. It does not provide an explanation 
for why the recommendation should not be enacted; it actually confirms the concern raised by the DPP. The bill 
incorporates into the definition of “child exploitation material” an objective test, which I have outlined already—
that it must be offensive to a reasonable person. This is an objective test that recognises that a person who 
possesses or distributes such material is likely to have perverted views that do not reflect those of a reasonable 
community. If the Attorney General had stated that the defence was drafted specifically to apply to the question 
of knowledge, I would have been more comfortable with the position he has taken to not support 
recommendation 5. However, he did not say that and, quite frankly, I do not think he could have said it, because 
the defence does not do that. My point is that the Director of Public Prosecutions was concerned by the Attorney 
General’s reason for not supporting the recommendation. From the little information that I have before me, it 
appears that the Attorney General might have missed this point. The Attorney General stated that the 
committee’s recommendation broadens the defence. Sadly, the Attorney General did not explain why he 
believed recommendation 5 would expand the defence. We are left to guess those reasons, which is 
unsatisfactory. The intent of the defence, as stated by the government, is to provide a defence for a person who 
receives a package but who has not opened it or viewed it and who does not know that it contains child 
exploitation material. The committee’s proposed amendment at recommendation 5 restricts the application of the 
defence, in line with the concerns raised by the DPP. If I am wrong about that, I am happy to be corrected. I 
await with interest the comments of the parliamentary secretary. Maybe he can expand on the reasons why the 
Attorney General has formed his view, because the Attorney General certainly did not provide that information 
to the committee. 

The committee considered the other defence that is provided for in the bill under proposed section 221A(1)(c), 
which is the defence of artistic merit, scientific merit and genuine medical evidence. This defence exercised the 
committee’s mind for a while. It is very hard, in my view, to understand how taking photographs of a naked 
child has artistic merit and why a defence should be provided for it, but that is just my personal view. I struggled 
with this matter for quite some time. However, we discussed these matters during the hearings with people who 
have a lot of experience in this area. They said that it is common for parents to take photos of their naked 
children and that if this defence were not allowed to remain in the bill, it could capture parents who had taken 
photos of their naked children. That matter had not exercised my mind until it was raised in those discussions. In 
view of that and of some of the other reasons and justifications that were provided, some of which have already 
been outlined by Hon Alison Xamon, the committee resolved that that defence was probably needed. We noted 
with concern that the police indicated that they would have great difficulty dealing with those sorts of issues. The 
matter of artistic merit does not come up very often and therefore it could be difficult to judge artistic merit. 
Nevertheless, the committee concluded that it was probably best to retain that defence in the bill. I am sure that 
this contentious issue will be around for a long time. 
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The committee also looked at proposed section 221A(2), which provides that it is a defence to a charge of an 
offence under section 220 to prove that material to which the charge relates came into the accused person’s 
possession unsolicited and that as soon as the accused person became aware of the nature of the material, the 
accused person took reasonable steps to get rid of it. In its first report, the committee recommended that the 
Attorney General explain the preference in the bill for an accused person to take reasonable steps to get rid of the 
unsolicited child exploitation material rather than take reasonable steps to report the receipt of the material to law 
enforcement agencies. The committee looked at this issue for a considerable time also. Members who have read 
the transcript of the hearings would know why this matter was of particular interest to me, which I will detail in a 
minute. The reason a person is required to delete the material immediately rather than report it is twofold. Firstly, 
if a person is caught in possession, he or she is guilty under the act, so a person would want to get rid of it as 
quickly as possible to avoid that happening. Secondly, in today’s society, unfortunately, we get a lot of spam 
emails on our computers and we could be sent some child exploitation material. Provided a person deletes that 
material quickly, he or she is not going to be in any trouble under the bill. I made the argument, and the 
committee made the argument, with police that surely our objective here is to trace that material back to whoever 
distributed it and whoever produced it. The response from the police was that, yes, that is their objective. 
However, if every person reported every incident of that sort of spam email it would become impossible for the 
police to do their job—they would simply be overloaded. The recommendation of the police was to delete it. 
That is the reason that defence is provided in the report.  

By way of explanation as to why we took a particular interest in this, some time ago I received a graphic photo 
on my mobile phone of a male’s private areas. I was quite horrified when I received it. It was clearly unsolicited. 
My initial reaction was not to delete it. My initial reaction was to hold it and report the matter to the police. In 
my case the reason I wanted to report it to the police is that, as members know, I have had problems with a 
stalker. I thought that this might have been the stalker because I could not think of anybody else who would send 
me such a photograph. The image remained on my mobile phone until after parliamentary sitting that day 
concluded and I was able to go to the police station to report the matter.  

When I heard that I would be required, under this bill, to delete the material immediately, I was concerned about 
that. Someone in my position, who has a history of being stalked and is concerned that this might relate to 
another offence by the stalker, would want to retain material for a time and go to a police station. A person may 
not be able to immediately report the incident. To add to that, when I reported the matter to the police, the police 
then asked me to keep it on my phone while they traced where the message was sent from. So the image 
remained on my phone for somewhere between a few days and a week—I do not remember exactly. It concerns 
me that, technically, under the terms of this bill, I could have committed an offence.  

The Director of Public Prosecutions and the police were very kind and assured me that in those circumstances, in 
terms of the length of time that I retained the image on my mobile phone before I could get to a police station, 
they would obviously take all those circumstances into account. Given that I got to the police station at the first 
available opportunity, it would be unlikely that I would be charged with an offence under this bill, if it was law 
at the time. Also, in terms of the police asking me to retain the image on the phone, clearly that was an 
instruction by the police. There was no likelihood of being caught in those circumstances. The only reason I raise 
this is that it is important to highlight this particular factor in the bill. I certainly believed I was acting 
appropriately. I thought it was appropriate for someone to report these matters. Obviously, in order to do so, a 
person would need to retain the image. Based on the clear meaning of the words in proposed section 221A(2), I 
could potentially have run into trouble, but the police and the DPP assure me that they take all the circumstances 
into account in deciding these matters. As a result of that discussion and the fact that we understand that it is 
impossible for the police to deal with every single complaint—and, if they did, they would be inundated with 
complaints—as they would not be able to chase the ones that they can achieve a successful outcome with, the 
committee takes no issue with proposed section 221A(2) of the bill.  

The committee also looked at proposed section 221A(3) that provides certain officers with protection. In the bill 
they are referred to as “law enforcement agencies”. The committee was concerned that that definition did not 
incorporate child protection officers. There was a view that there may be circumstances in which child protection 
officers would have that material and that perhaps they also should be afforded the same protections under the 
bill as law enforcement agencies. However, in response to a question on that to the Minister for Child Protection, 
the minister explained that she did not believe there was a need to extend that defence provision. We also spoke 
with Detective Inspector Seivwright from the WA Police and he also was of the view that there was no need to 
extend that defence provision to child protection workers. Therefore, the committee found at page 43 of the 
report — 

that child protection officers do not require the same protection afforded to “law enforcement 
agencies” in proposed section 221A(3)(a). 
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The other issue the committee looked at was section 24 of the Criminal Code. The bill does not make it clear 
whether an accused person can rely on section 24 of the Criminal Code; that is, the defence or excuse of an 
honest and reasonable mistaken belief. If this section applies, an accused could argue, for example, that the 
accused believed the child involved in the child exploitation material was aged 16 years or over. This section 
would most often be argued when a child was between the ages of 14 and 15 years. The Director of Public 
Prosecutions advised that, notwithstanding various different legal opinions on this matter, there remains 
disagreement among legal practitioners as to whether honest and reasonable mistaken belief is available as an 
excuse for a child pornography charge. It is a policy decision for the government to decide whether the defence 
of honest and reasonable belief is available in relation to the proposed offences. Therefore, to avoid doubt, the 
committee was of the view that the government should state very clearly whether it intended section 24 of the 
Criminal Code to apply, as it is the sort of matter that could result in a lot of legal argument and potentially 
people whom the bill intends to capture avoiding conviction on the basis of the use of that excuse or defence. 
Therefore, recommendation 6 reads — 

The Committee recommends that proposed section 221A be amended to clearly reflect the 
Government’s intention in relation to whether section 24 of The Criminal Code applies to the 
proposed offences. 

If the Government intended that an honest and reasonable, but mistaken, belief as to the age of a 
child should be a defence, then this should be clearly stated in proposed section 221A(1). 

Also, to the contrary — 

If the Government intended that an honest and reasonable, but mistaken, belief as to the age of a 
child should be excluded as a defence, then this should be clearly stated in proposed section 221A. 

I understand that the parliamentary secretary will be moving an amendment to address that very issue raised by 
the committee. The committee thanks the parliamentary secretary and the Attorney General for taking that on 
board. 

The other matter that the committee looked at was the onus of proof. In our first report the committee raised the 
issue of the accused bearing the onus of proof for the defences in proposed sections 221A(1) and 221A(2) of the 
bill. We note that Hon Alison Xamon also raised this as a concern for the Greens (WA). The committee looked 
at the government’s response, which expressed the view that providing a defence was not a reversal of the onus 
of proof, and the DPP essentially agreed with the government’s response. Therefore, the committee does not take 
issue with the defences provided in proposed section 221A and finds that the defences are reasonable in all the 
circumstances, including the requirement that the accused must prove a defence on the balance of probabilities 
for that defence to succeed. 

The committee notes that clauses 13, 14 and 15 of the bill are consequential amendments, accepts that advice 
from the department and makes no comment. 

Another issue that the committee looked at was raised by the Commissioner for Children and Young People and 
concerns whether children or young people may actually be caught by the provisions of the bill. We have heard 
some members talk about sexting and the sort of activity that some children and young people are engaging in 
these days, which could raise issues about them falling within the provisions of the bill. This is of great concern 
to the Commissioner for Children and Young People and I think no-one could say it better than Hon Alison 
Xamon put it. This is a real issue. I do not think we intend in cases in which it is done quite innocently or 
without thinking to actually capture those children under the terms of the bill. However, there are situations in 
which there is some criminal intent in that conduct, potentially even at that age. Therefore, it is very difficult to 
word the legislation to address both those concerns. The police were very careful to say that they would look at 
the circumstances of the case; their primary concern in these instances is education and avoiding prosecution, 
particularly when young children are involved. However, there may be circumstances in which the police need to 
prefer a charge. The committee noted that clear guidelines need to be in place in order for the police to do that. 
We recommended to the Commissioner of Police that appropriate checks and balances be in place to ensure that 
charges against a child are only preferred in appropriate cases after careful consideration. The committee 
expressed the view that a senior officer from the sex crime division of the Western Australia Police should 
approve any charge against a child. This check is particularly important in sexting cases. It is important to 
provide this check before a charge is preferred, particularly given that consequences arise from simply being 
charged. The committee has written to the Commissioner of Police about this issue. We have not had a response 
but hopefully he will consider that matter and address it. 

Another matter that the Standing Committee on Uniform Legislation and Statutes Review looked at was part 3 of 
the bill that deals with amendments consequential to the commonwealth Classification (Publications, Films and 
Computer Games) Amendment Act 2007. The committee noted that there was a minor typographical error, and 



Extract from Hansard 
[COUNCIL - Thursday, 4 March 2010] 

 p428c-438a 
Nick Goiran; Hon Adele Farina; Hon Philip Gardiner 

 [11] 

recommendation 7 recommends that this be addressed; the parliamentary secretary has picked up that 
recommendation. 

I will not go through the Model Criminal Code Officers Committee report issues because I think they are self-
explanatory in the report. I also understand that Hon Nick Goiran has gone through those issues. 

I acknowledge the work of the staff on the committee. This is very complex legislation that raises a lot of issues. 
The committee staff were fantastic in providing support to the committee throughout this inquiry. We were very 
fortunate that our legal officer had some prior experience in addressing laws in this area, which was very helpful 
to the committee. On behalf of the committee, I thank the staff for their support in preparing this report for the 
Parliament. I also acknowledge the work of my colleagues on that committee who were happy to meet as often 
as needed to ensure that we fleshed out the issues in detail; I thank them.  

HON PHILIP GARDINER (Agricultural) [3.43 pm]: The Child Exploitation Material and Classification 
Legislation Amendment Bill 2009 is a seemingly simple bill but when one thinks about and explores the reality 
of it, the bill becomes much more complex. I probably speak as someone who is more liberal than a number of 
the members who have previously spoken about this bill. I believe that the term “child exploitation material 
offences” in this bill is a much more appropriate reference to what we are dealing with than the term “child 
pornography” because pornography is where the complexity comes in. We can see in the clauses relating to 
defences and exclusions that the authors of the bill recognised our differing views of what is pornography and 
what may be art or beauty for parents or others. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 447.] 

Sitting suspended from 3.45 to 4.00 pm 
 


